Approved For Release 2004/01/14 : CIA-RDP77M00144R0008001 10057-3 



| 


% 






kimtmmt xrf |us tin 


STATEMENT OF 

ATTORNEY GENERAL 
WILLIAM B. SAXBE 

ON 

NATIONAL SECURITY ELECTRONIC SURVEILLANCE 

AND 

S. 2820 

BEFORE THE 


SUBCOMMITTEE ON CRIMINAL 
LAWS AND PROCEDURES 

OF THE 

COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

DOJ REVIEW COMPLETED 


OCTOBER 2j 1974 



Approved For Release 2004/01/14 : CIA-RDP77M00144R0008001 10057-3 



Approved For Release 2004/01/14 : CIA-RDP77M00144R0008001 10057-3 


Mr, Chairman and members of the Subcommittee, I am 

PLEASED TO APPEAR HERE TODAY TO EXPRESS THE VIEWS AND 
CONCERNS OF THE DEPARTMENT OF JUSTICE REGARDING NATIONAL 
SECURITY ELECTRONIC SURVEILLANCE AND S, 2820, AS AMENDED, 
PROPOSED LEGISLATION SEEKING TO ESTABLISH NATIONAL SECURITY 
ELECTRONIC SURVEILLANCE PRACTICES AND PROCEDURES, 

With me today is Assistant Attorney General Henry E, 
Petersen, head of the Department's Criminal Division, who 

HAS BEEN DEEPLY INVOLVED FOR THE PAST ONE AND ONE HALF 
YEARS IN THE SUPERVISION OF THE DEPARTMENT'S RESPONSIBILITIES 
IN THE AREA OF NATIONAL SECURITY ELECTRONIC SURVEILLANCE. 

WE WILL, OF COURSE, BE HAPPY TO RESPOND, AS COMPLETELY 
AS IS POSSIBLE, TO ANY QUESTIONS THAT YOU OR THE MEMBERS 

of the Subcommittee may have, 

While my remarks will cover the subject of national 

SECURITY WIRETAPPING AND ELECTRONIC SURVEILLANCE, I WANT TO 
MAKE VERY CLEAR AT THE OUTSET MY VIEWS REGARDING TlTLE III 

of the "Omnibus Crime Control and Safe Streets Act of 1968," 
As Attorney General., based on my review of our experience 
with Title III over the past five and one half years, I 

BELIEVE THAT ITS PROVISIONS HAVE VASTLY IMPROVED OUR LAW 
ENFORCEMENT EFFORT AND AT THE SAME TIME FURNISHED MORE 
PROTECTION THAN EVER BEFORE TO THE PRIVACY OF OUR CITIZENS, 

Title III works well -- and I would hope that Congress would 

NOT AMEND IT IN ANY WAY AT THIS TIME. 
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I WOULD NOW LIKE TO COMMENT BRIEFLY ON S. 2820, AS 
AMENDED ON FEBRUARY 4, 1974, 

The bill would amend the existing law by requiring that 

ELECTRONIC SURVEILLANCE IN ALL NATIONAL SECURITY CASES, 
INCLUDING THOSE INVOLVING FOREIGN INTELLIGENCE OPERATIVES, 

BE UNDERTAKEN ONLY WHEN AUTHORIZED BY A COURT ORDER BASED 
ON SPECIFIED PROBABLE CAUSE CRITERIA. 

It is the Department's position that the President, 

ACTING THROUGH THE ATTORNEY GENERAL, MAY CONSTITUTIONALLY 
AUTHORIZE ELECTRONIC SURVEILLANCE TO GATHER INFORMATION 
TO PROTECT THE NATION AGAINST ACTUAL OR POTENTIAL ATTACK 
OR OTHER HOSTILE ACTS OF A FOREIGN POWER, TO OBTAIN FOREIGN 
INTELLIGENCE INFORMATION VITAL TO THE SECURITY OF THE UNITED 

States, or to protect national security information against 

FOREIGN INTELLIGENCE ACTIVITIES, TlTLE 18, U.S.C., SECTION 
2511(3) SPECIFICALLY DISAVOWS ANY LIMITATION ON THE 
CONSTITUTIONAL POWER OF THE PRESIDENT IN NATIONAL SECURITY 
MATTERS INVOLVING FOREIGN POWERS. 

Every federal court, without exception, in which the 

MATTER HAS BEEN CONSIDERED HAS UPHELD THE DEPARTMENT'S 
CONTENTION THAT SUCH ELECTRONIC SUREVE I LLANCES ARE LAWFUL 
WHEN THE POWER OF THE PRESIDENT IN FOREIGN INTELLIGENCE 
MATTERS IS INVOLVED. 
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S' 2820 WOULD TAKE FROM THE PRESIDENT POWERS THAT ALWAYS 
HAVE BEEN EXCLUSIVELY HIS, AND BY REQUIRING A COURT ORDER 
FOR ELECTRONIC SURVEILLANCE IN NATIONAL SECURITY CASES, WOULD 
GRANT THAT POWER TO THE JUDICIARY, At PRESENT, A DECISION 
IS MADE TO USE ELECTRONIC SURVEILLANCE IN NATIONAL SECURITY 
CASES ONLY AFTER CLOSE EXAMINATION OF A BROAD SPECTRUM OF 
INFORMATION, MUCH OF WHICH IS DERIVED FROM SENSITIVE SOURCES 
AND WHICH INVOLVES MATTERS THAT MUST BE KEPT SECRET, In SUCH 
CASES, IT WOULD BE VIRTUALLY IMPOSSIBLE TO CONVEY THIS 
INFORMATION TO A COURT AND TO ISOLATE THE FACTOR UPON WHICH 
A DECISION TO EMPLOY SUCH SURVEILLANCE WOULD BE BASED. 

THE SENSITIVITY OF THE INTELLIGENCE IN THESE CASES 
CANNOT POSSIBLY BE EVALUATED BY PERSONS WHO DO NOT REGULARLY 
DEAL WITH FOREIGN AFFAIRS AND INTELLIGENCE MATTERS . ' The 
JUDGMENT REQUIRES CONSIDERATION OF INFORMATION THAT CANNOT BE 
AVAILABLE TO THE JUDICIARY, FURTHERMORE, THE NEED TO ACQUIRE 
ESSENTIAL FOREIGN INTELLIGENCE AND DIPLOMATIC INFORMATION IS 
URGENT AND IMMEDIATE IN SUCH MATTERS AS THE CUBAN MISSILE 
CRISIS OR THE OUTBREAK OF HOSTILITIES IN THE MIDDLE EAST. 

TO COMPLY WITH THE DETAILED REQUIREMENTS OF THE BILL IN 
SUCH SITUATIONS WOULD GRIEVOUSLY HAMPER OUR ABILITY TO ACQUIRE 
CRUCIAL INFORMATION IMMEDIATELY, 

In ADDITION TO OUR STRONG OPPOSITION TO THE GENERAL CONCEPT 
0, THE BILL, WE OBJECT TO SECTION 4(c) WHICH LIMITS THE USE OF 
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EVIDENCE OBTAINED BY ELECTRONIC SURVE I LLANCE, EVEN WHEN 
DULY AUTHORIZED BY A COURT ORDER, TO CIVIL PROCEEDINGS AGAINST 
FOREIGN AGENTS. We DO NOT UNDERSTAND THE REASON FOR PRECLUDIN G 
THE US E OF SUCH EVIDENCE IN CRIMINAL TRIALS. 

I 

^ The BILL WOULD ALSO PERMIT A JUDGE TO AUTHORIZE AN 
^INTERCEPTION FOR A PERIOD OF ONLY 15 DAYS, WITH AN EXTENSION, 
AFTER A NEW APPLICATION, FOR NO MORE THAN 10 DAYS. At PRESENT, 

Title 18, U.S.C., Section 2518 permits judicial authorization 

OF INTERCEPTIONS IN CRIMINAL CASES FOR 30 DAY PERIODS, WITH 

extensions of 30 days. No reason has been given to justify 

A SHORTER PERIOD IN NATIONAL SECURITY CASES, AND, IN OUR 
OPINION, NONE CAN BE GIVEN. 

The definition of a foreign agent as contained in the 

BILL IS LIKEWISE UNSATISFACTORY. A FOREIGN AGENT IS DEFINED 
AS A PERSON WHO IS NEITHER AN AMERICAN CITIZEN NOR IN THE 
PROCESS OF BECOMING ONE. H I S FIRST ALLEGIANCE IS TO A FOREIGN 
POWER AND HIS ACTIVITIES ARE INTENDED TO SERVE THE INTEREST 
OF THAT FOREIGN POWER, AND TO UNDERMINE THE SECURITY OF THE 

United States. It excludes all American citizens from its 

PROVISIONS, EVEN IF THEY ARE SERVING THE INTERESTS OF A 
FOREIGN POWER. It ALSO EXCLUDES SUCH PERSONS AS FOREIGN 
COMMERICI AL OR MILITARY ATTACHES, WHO, WHILE THEY MAY BE 
CARRYING ON ACTIVITIES THAT ARE NOT SPECIFICALLY AIMED AT 
UNDERMINING THE SECURITY OF THE UNITED STATES, ARE 
SERVING THE INTEREST OF A FOREIGN POWER. ACCORDINGLY, 
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feel the definition of a "foreign agent in the bill is 
entirely too restrictive. 

Hr. Chairman, the Department of Justice opposes this 
legislation, but I understand the concerns that have fathered 
it. I would now like to address those concerns that spring 
from Watergate. Th at i s, areJJeea rtment pro cedur es in u 
nation al security electronic surveillances sufficient to 
protec t against abuse ? My answer is an emphatic Yes. Put 
another way, the question is this: because of some apparent 
abuses, should the President be denied the power to authorize 
a national security surveillance that is absolutely essential? 

My answer is an emphatic No. 

The necessity for such surveillance has been recognized 
by every President, Attorney General, and federal court that 
has considered the question, since 1940 , Indeed, Congress 
has recognized its necessity in Title III. 

As I said, I am aware of the worry about the way the 
President's inherent Constitutional authority to undertake 
national security electronic surveillances has been used in 
recent years, Watergate has intensified public debate of this 
subject, Since becoming Attorney General, I have publicly 
and strongly stated my views about Watergate and improper 
electronic surveillance, However, as concerned as I remain 

ABOUT THE ABUSES OF WATERGATE, I FEAR THAT WE MIGHT OVERREACT 
AND UNDULY TIE THE PRESIDENT'S HANDS IN LEGITIMATE NATIONAL 
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SECURITY AREAS. We SHOULD NOT LET THE PASSIONS OF THE MOMENT 
BLIND US TO THE CONTINUING REQUIREMENTS OF NATIONAL SECURITY. 

Nor should we use past abuses of the power of the Presidency 
to justify improper steps — unconstitutional steps — 

THAT WOULD STRIP AWAY FOR THE FUTURE THE LEGITIMATE AND 
NECESSARY AUTHORITY OF THE CHIEF EXECUTIVE. 

YOU ARE CONCERNED; I AM CONCERNED. AND SO ARE ALL THOSE 

in the Department of Justice who have a part in the decision- 

making PROCESS IN THIS AREA, STRICT CONTROLS ARE, OF COURSE, 
ABSOLUTELY ESSENTIAL TO THE PROPER USE OF THIS SURVEILLANCE. 

I HAVE USED AND WILL CONTINUE TO USE THIS AUTHORITY IN A 
CAREFULLY CONTROLLED AND CIRCUMSCRIBED MANNER. 

Let me briefly discuss the procedures used in the 
Department to obtain approval to install a national security 

ELECTRONIC SURVEILLANCE. 

First of all, for a request for a foreign intelligence 
surveillance TO survive, it must first be approved by several 

DIFFERENT LEVELS OF SUPERVISION WITHIN THE FBI BEFORE IT 

even reaches the Director's office, and the request must 

CONTAIN VERY DETAILED INFORMATION. 

IF THE REQUEST ORIGINATES IN AN FBI FIELD OFFICE, THE 
PROPOSAL WILL BE CONSIDERED BY THE CASE AGENT, THE SUPERVISOR, 

and the Special Agent in Charge of the field office. At FBI 
Headquarters the request will be considered by the Supervisory 
Special Agent, the Unit Chief, the Section Chief, the Branch 
Chief, the Assistant Director, the Deputy Associate Director, 
and the Associate Director before it reaches the Director 
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FOR HIS APPROVAL, 

If the Director approves the request, it is then sent 
to the Assistant Attorney General in charge of the 
Criminal Division. Mr. Petersen. He then forwards the 
request with his recommendation and comments for my consideration. 
If. and only if. I approve the request can the surveillance 

BE INSTALLED AND THEN FOR A MAXIMUM PERIOD OF THREE MONTHS. 

AFTER WHICH I WILL APPROVE A RENEWAL ONLY WITH WHAT I DEEM 
SUFFICIENT JUSTIFICATION, LET ME ASSURE YOU THAT I DO NOT 
APPROVE THESE AUTOMATICALLY. 

Numerous requests are turned down long before they 

REACH MY DESK. I PERSONALLY HAVE WITHHELD SOME AUTHORIZATIONS 
AND ON AT LEAST ONE OCCASION I HAVE DENIED A REQUEST FOR AN 
EXTENSION, 

The POWER TO AUTHORIZE ANY SURVEILLANCE IS NECESSARILY 
DISCRETIONARY. AND WHERE THERE IS DISCRETION. THERE IS A 
POTENTIAL FOR ABUSE, WHILE INDIVIDUALS MAY DIFFER ON CERTAIN 
CASES. WE THINK THE PUBLIC RECORD IS SUFFICIENTLY CLEAR THAT 
THERE HAS BEEN NO SERIOUS ABUSE OF DISCRETION OVER THE YEARS 
OF NATIONAL SECURITY WIRETAPS INSTALLED FOR FOREIGN INTELLIGENCE 
PURPOSES, 

President Ford announced early in this Administration 

THAT HE WOULD NOT TOLERATE ANY ILLEGAL ELECTRONIC SURVEILLANCE, 

I REAFFIRM THE PRESIDENT'S PLEDGE. I FAVOR CONTINUING THE 
POLICIES AND PROCEDURES THAT WE NOW FOLLOW TO HAVE ALL 
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NATIONAL SECURITY ELECTRONIC SURVEILLANCES APPROVED BY THE 

Attorney General and to have vigorous,, periodic Congressional 

INQUIRY INTO THESE POLICIES AND PROCEDURES. 

In MY VIEW, THE SENSITIVE EXERCISE OF THIS POWER SHOULD BE 
LIMITED TO AS FEW PEOPLE AS POSSIBLE SO AS TO ENSURE STRICT 
ACCOUNTABILITY. TODAY, I AM THE ONLY ONE WHO AUTHORIZES SUCH 
SURVEILLANCES. I PLEDGE TO YOU I WILL NOT ABUSE THIS POWER, 

FOR ANY PURPOSE OR FOR ANY PERSON, NO MATTER WHO HE MAY BE. 

IN EXERCISING THIS POWER IN THE PAST, I HAVE DONE SO 
VERY CAUTIOUSLY. I WILL CONTINUE TO USE SUCH RESTRAINT IN 
THE FUTURE. 


DOJ-I974IO 
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